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Federal Court of Australia 

District Registry: Victoria 

Division: General  No: VID567/2019 

 

J WISBEY & ASSOCIATES PTY LTD (ACN 001 959 851)  
Applicant 

  

UBS AG (ABN 47 088 129 613) and others named in the schedule  

Respondents 

 

ORDER 
 

JUDGE: JUSTICE BEACH 

DATE OF ORDER: 5 April 2024 

WHERE MADE: Melbourne 

 

OTHER MATTERS: 

1. The applicant’s solicitors are conferring with potential additional publishers to those 

identified in order 9 of these orders.  

2. The parties have liberty to apply to add additional publishers to those identified in order 9 

of these orders. 

THE COURT ORDERS THAT: 

Time for opt-out or registration 

1. Pursuant to s 33J(1) and s 33ZF of the Federal Court of Australia Act 1976 (Cth) (the 

Act), 4.00pm AEST on 12 August 2024 (Class Deadline) be fixed as the date by which a 

group member may: 

(a) opt out of this proceeding; or  

(b) register to participate in the proceeding pursuant to the procedure set out below.  
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Approval and distribution of notices  

2. Pursuant to s 33X of the Act, notice be given to group members: 

(a) of their right to opt out of the proceeding; and  

(b) that upon any settlement (subject to Court approval) of this proceeding, the parties 

will seek an order which, if made, has the effect of providing that any group 

member who by the Class Deadline: (i) has not registered; or (ii) has not opted out 

in accordance with the Court’s orders, will remain a group member for all purposes 

of this proceeding but shall not, without leave of the Court, be permitted to seek any 

benefit pursuant to any settlement (subject to Court approval) of this proceeding 

agreed within three months of the first day of the mediation conducted in 

accordance with order 26, or such other time as agreed by the parties and/or ordered 

by the Court.  

3. Pursuant to s 33X(1)(a) and (5) and s 33Y of the Act, the terms of the following notices 

are approved: 

(a) the notice set out in Annexure C to these orders (Customer Notice); 

(b) the notice set out in Annexure D to these orders (General Notice); and  

(c) the notice set out in Annexure E to these orders (Press Notice).  

4. By 21 May 2024, each of the respondents is to provide to Epiq Class Actions and Claims 

Solutions, Inc.  (Distribution Agent), a list of the persons (other than persons referred to in 

order 6) who that respondent has identified as having entered into FX Instruments in 

relation to one or more of the Affected Currency Pairs with the respondent during the 

Relevant Period where the FX Instrument was entered into, whether orally, in writing, 

electronically or otherwise where the person was domiciled or incorporated in Australia 

and/or where the Dealer or their employee or agent was in Australia (as those terms are 

defined in the amended statement of claim), which list is to include the following 

information in respect of each person (insofar as it is reasonably available):  

(a) name; and 



- 3 - 

 

Prepared in the Victoria District Registry, Federal Court of Australia 

Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 

(b) the best available contact address (being an email or postal address or both email 

and postal address) for the person, 

(Customer Distribution List). 

5. Pursuant to s 33Y of the Act, the applicant’s solicitors are to instruct the Distribution 

Agent to, by 17 June 2024 (Distribution Date), cause the Customer Notice to be 

distributed to each person referred to in each Customer Distribution List, by email, or if an 

email address is not available or in the case of any bounce-backs, by ordinary pre-paid 

post.  

6. By the Distribution Date, each of the respondents is to distribute the Customer Notice by 

email or, if email is not available or in the case of any bounce-backs, by ordinary pre-paid 

post, to the best available address (insofar as those details are reasonably available) for 

each person that the respondent has identified: 

(a) as having entered into FX Instruments in relation to one or more of the Affected 

Currency Pairs with the respondent during the Relevant Period where the FX 

Instrument was entered into, whether orally, in writing, electronically or otherwise 

where the person was domiciled or incorporated in Australia and/or where the 

Dealer or their employee or agent was in Australia (as those terms are defined in the 

amended statement of claim); and 

(b) in light of applicable foreign bank secrecy and/or data privacy laws, as a person 

whose information cannot be included in the Customer Distribution List.  

7. Pursuant to s 33Y of the Act, by the Distribution Date, the applicant's solicitors are to 

distribute the General Notice by email, or if email is not available or in the case of any 

bounce-backs, by ordinary pre-paid post, to the last-known address for each of the persons 

that have, as at the date of these orders:  

(a) registered with the applicant's solicitors (directly or indirectly via a claims 

aggregator) their interest in participating in the proceeding; or 

(b) retained the applicant's solicitors in writing to act for the person in relation to the 

proceeding.  
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8. The applicant's solicitors are to display the General Notice on their website at 

https://www.mauriceblackburn.com.au/FX and shall cause the General Notice to remain 

so displayed continuously until at least 12 August 2024. 

9. Pursuant to s 33Y of the Act, the applicant's solicitors shall cause the Press Notice to be 

published in quarter-page format (or digital equivalent) once in each of the following 

publications by the Distribution Date:  

(a) The Australian; 

(b) The Australian Financial Review;  

(c) The Age;  

(d) The Sydney Morning Herald;  

(e) FX Markets;  

(f) Morningstar; 

(g) Investopedia; 

(h) MarketWatch; and 

(i) Motley Fool.  

10. The Customer Notice, General Notice and/or Press Notice may be amended if agreed by 

the solicitors for the parties before it is distributed/published in order to correct any minor 

error, date, or any postal, website or email address or telephone number.  

11. The costs of and incidental to the procedure set out in orders 7 and 8 above are to be 

initially borne by the applicant but on the basis that those costs will subsequently fall to be 

dealt with by the Court as part of the costs of the proceeding.  

12. Each respondent's costs of and incidental to the procedures set out in orders 4 and 6 above 

are to be initially borne by that respondent but on the basis that those costs will 

subsequently fall to be dealt with by the Court as part of the costs of the proceeding.  
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13. The costs of and incidental to the procedure set out in orders 5 and 9 above are to be 

initially borne by the applicant and the respondents in equal shares (1/6th of the costs to be 

borne by each party) but on the basis that those costs will subsequently fall to be dealt with 

by the Court as part of the costs of the proceeding. 

14. The costs of the applicant’s solicitors addressing inquiries by group members and 

members of the public in relation to the Customer Notice, the General Notice and/or the 

Press Notice are to be initially borne by the applicant and the respondents in equal shares 

(1/6th of the costs to be borne by each party) but on the basis that those costs will 

subsequently fall to be dealt with by the Court as part of the costs of the proceeding. 

15. The applicant's solicitors are to instruct the Distribution Agent to keep each Customer 

Distribution List strictly confidential, including from the parties and the parties' solicitors 

(except, in the case of each Customer Distribution List, the respondent which provided 

that Customer Distribution List to the Distribution Agent and that respondent's solicitors).  

Return of opt-out notices 

16. Pursuant to s 33J(2) of the Act, and subject to order 1 above, any group member who 

wishes to opt out of this proceeding must, before the Class Deadline, deliver an opt out 

notice to the Victorian Registry of the Federal Court of Australia. 

17. If, on or before the Class Deadline, the solicitors for any party receive a notice purporting 

to be an opt out notice referable to this proceeding, the solicitors are to file such notice in 

the Victorian District Registry of the Federal Court within 14 days of receipt with a 

notation specifying the date it was received and the notice shall be treated as an opt out 

notice received by the Court at the time when it was received by the solicitors.  

18. The solicitors for the parties have leave to inspect the court file and to copy any opt out 

notices submitted by group members.  

Claim registration 

19. Any group member may, by the Class Deadline, register their claim for the purpose of 

seeking any benefit pursuant to any settlement of this proceeding agreed within three 
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months of the first day of the mediation conducted in accordance with order 26, or such 

other time as agreed by the parties and/or ordered by the Court, by:  

(a) completing  the  Registration  Form  set  out  in  Schedule  1 to  the  Customer  

Notice or General Notice (Registration Form) online at 

https://www.mauriceblackburn.com.au/FX (Registration Portal); or 

(b) completing a hard copy of the Registration Form and returning it to the applicant's 

solicitors by email at ForexClassAction@mauriceblackburn.com.au or via post at 

Australian FX Class Action, Maurice Blackburn, Level 21, 380 La Trobe Street, 

Melbourne, VIC, 3000. 

20. A person will be deemed to have registered pursuant to order 19 above if that person has, 

by the Class Deadline:  

(a) retained the applicant's solicitors in writing to act for that person in connection with 

this proceeding; and 

(b) to the extent they have not already done so, provided the information required by the 

Registration Form.  

21. Subject to orders 22 to 24, by 9 September 2024, the applicant's solicitors must deliver to 

the solicitors for each of the respondents, a list of the persons who have registered their 

claim in accordance with orders 19 or 20 above (Registered Persons), which list shall 

contain, in respect of each Registered Person: 

(a) a unique identification number and the information provided by the Registered 

Person via the Registration Form in response to: 

(i) Parts B, C & D of the Registration Form; and  

(ii) question 1 of Part A of the Registration Form (Identifying Information); or 

(b) in the case of a person deemed to have registered pursuant to order 20, the 

equivalent information provided to the applicant's solicitors, 

(List of Registered Persons). 
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22. Subject to further order, the List of Registered Persons is to be kept confidential by the 

respondents’ solicitors and may only be provided to: 

(a) the respondents' external solicitors and counsel (including support staff) who are 

directly working on this proceeding and who have executed a confidentiality 

undertaking in the form set out in Annexure A to these orders; 

(b) experts retained by the respondents in connection with the proceeding (including 

support staff) who have executed a confidentiality undertaking in the form set out in 

Annexure A to these orders; and 

(c) the mediator who conducts the mediation in accordance with order 26. 

23. The List of Registered Persons provided to the respondents’ solicitors in accordance with 

order 21, excluding any Identifying Information, may be provided to any employees of the 

respondents who provide instructions in relation to the proceeding and who have executed 

a confidentiality undertaking in the form set out in Annexure B to these orders.  

24. The List of Registered Persons provided in accordance with order 21 and all information 

contained within that list must not be used by, or on behalf of, any respondent to contact 

any Registered Person in relation to the proceeding. 

25. The respondents must file, on a confidential basis, any confidentiality undertaking 

executed pursuant to orders 22 and 23 within fourteen (14) days of the respondents’ 

solicitors receiving such document. 

Mediation 

26. By 6 November 2024, the parties participate in a mediation before a private mediator to be 

agreed by the parties.  

Case management hearing 

27. The matter be listed for a case management hearing at 9.30 am on 6 December 2024. 
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Other 

28. The costs of the interlocutory application dated 8 December 2023 are costs in the cause.  

29. Liberty to apply. 

 

 

Date that entry is stamped:  5 April 2024 
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Schedule 

 

No: VID567/2019 

Federal Court of Australia 

District Registry: Victoria 

Division: General 

 

Second Respondent BARCLAYS BANK PLC (01026167) 

Third Respondent CITIBANK N.A. (ABN 34 072 814 058) 

Fourth Respondent JPMORGAN CHASE BANK N.A. (ABN 43 074 112 011) 

Fifth Respondent NATWEST MARKETS PLC (SC090312) 

 

 

 


